






THE STANDARD OF MEDICAL CARE IN MALAYSIA: 




JOSEPH MING YONG LEE 
LLB (Hons) University of Tasmania 
Advocate & Solicitor of the High Court of Malaya (Malaysia) 
 
 
Submitted in fulfilment of the requirements for the degree of 
Master of Laws 













This thesis contains no material which has been accepted for a degree or diploma by the 
University or any other institution, except by way of background information and duly 
acknowledged in the thesis, and to the best of my knowledge and belief no material 
previously published or written by another person except where due acknowledgement is 
made in the text of the thesis, nor does the thesis contain any material that infringes 
copyright. 
 
This thesis may be made available for loan and limited copying and communication in 







JOSEPH MING YONG LEE 
This thesis states the law as at 14
th















                                                                                                                                     
There are a number of people at the University of Tasmania (UTAS) Law Faculty who helped 
me during the course of writing this thesis and to whom I am indebted. Among them was my 
primary supervisor, Distinguished Professor Donald Chalmers. I thank him for patiently 
providing the guidance, advice and comments to assist me accomplish the mission of 
completing this thesis. I also express my gratitude to co-supervisor Professor Margaret 
Otlowski for her tireless efforts in providing comments on many drafts of this thesis. Her 
critique was meticulous, timely and full of insights. I was impressed by my supervisors’ 
professionalism and dedication. Special thanks are also accorded to Professor Gino Dal Pont 
at the UTAS Law Faculty. His prompt and valuable comments on the previous drafts of this 
thesis are deeply appreciated. 
 
I express my gratitude to UTAS, and more specifically, the UTAS Law Faculty. The 
completion of this thesis would not have been possible without the fee waiver scholarship and 
financial assistance that were granted to me throughout the duration of my candidature. I also 
thank the Law Faculty librarian, Deborah Bowring, and her team members for their patience 
whenever I needed assistance in researching materials. My appreciation equally extends to 
Morag Porteous, Louise Oxley and Belinda Miller at the UTAS Student Learning Centre who 
spent many hours over the past year advising me on how to present my research.  
 
 At the personal level, I thank my friends at the Sandy Bay Baptist Church and 
Methodist Chinese Church, both of Hobart, for their prayers and encouragement when I 
needed them the most. Last but not least, my parents. Both of them showed great interest over 
the progress of this thesis although they were far away in Malaysia. I thank them for their 
understanding and sacrifice to allow me pursue my dream despite having undergone major 
surgery in recent years. These few years have been tough for both of them. I dedicate this 







This thesis analyses the law relating to the standard of care expected of doctors in the areas of 
diagnosis and treatment in Malaysia. The analysis does not deal with issues concerning 
disclosure of risk. 
 
The central argument in this thesis is that the law for determining the standard of care 
of doctors in the areas of diagnosis and treatment in Malaysia is ambiguous and uncertain, 
and that legislation is the most effective reform method to resolve these problems. A clear 
and predictable legal framework is recommended for legislative enactment in Malaysia. One 
of the main objectives of this proposed legal framework is to strike a balance between the 
interests of defendant doctors and that of injured patients in medical negligence litigation 
concerning issues of diagnosis and treatment.  
 
This thesis traces the historical development of the law in Malaysia, from the 
application of the original English Bolam test in the 1960s to the current legal position as 
decided by the highest Malaysian court decision in Foo Fio Na v Dr Soo Fook Mun (2007) 1 
MLJ 593. It takes a cross-jurisdictional approach to examine the corresponding legal 
development in the United Kingdom, Singapore and the Australian states. A consistent trend 
in these jurisdictions is the adoption of the original Bolam test with modifications, albeit in 
different forms. 
 
It is argued that the decision in Foo Fio Na was a lost opportunity for the highest 
Malaysian court to give a definitive statement for determining the standard of care in the 
areas of medical diagnosis and treatment. The basis for this argument is the ambiguity in Foo 
Fio Na on the issue of negligent treatment and the conflicting interpretations of this decision 
by academic scholars and judges in subsequent Malaysian lower court cases. It is proposed 
that Malaysia should codify the qualified version of the Bolam test in legislation as a means 
of resolving the uncertainty and ambiguity in the current state of the law. 
 
It is also suggested that the proposed legislation should implement the procedural 
rules on the use of expert witnesses similar to those under the Uniform Civil Procedure Rules 
1999 (Qld), although with slight modifications. The proposed procedural framework requires 
 iv 
 
the appointment of a single agreed or a single court-appointed expert prior to the 
commencement of legal proceedings. Litigants may also appoint an additional agreed or 
court-appointed expert or experts after legal proceedings have started. Under the proposal, the 
courts are also given the authority to allow litigants to engage their own medical experts 
provided that certain conditions are satisfied. These recommendations aim to save costs, 
facilitate a speedy resolution of medical disputes and provide flexibility in the adjudication of 
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